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DATED this     ____    day of   __________                    20….
Britam Holdings Plc
 Hereinafter referred to as “Britam”

TO

XXX
Hereinafter referred to as “XXX”

MUTUAL Non- Disclosure and Non-Circumvention Agreement

MUTUAL NON- DISCLOSURE AND NON-CIRCUMVENTION AGREEMENT

[image: image1]
THIS AGREEMENT is made on the ____ day of _________ 20…
BETWEEN: 

1. Britam Holdings Plc, a limited liability company duly incorporated under the Companies Act, Cap 486 (now repealed) of the laws of Kenya, and of P.O. Box 30375-00100 Nairobi with it registered office at Britam Centre near Mara/Ragati Road Junction, Upperhill, Nairobi (hereinafter referred to as “Britam” which expression shall where the context so admits include its successors and assigns) of the one part; and
2. XXX, a company registered under the Companies Act as number ……………… laws of Kenya with its registered office at ……………………………………. (“XXX”), duly represented for purposes of this Agreement, “XXX” which expression shall where the context so admits include its successors and assigns) of the other part. 

WHEREAS 

A. The Parties wish to enter into discussions concerning the distribution of Britam products (hereinafter described as the “Purpose”).
B. In due course of the discussions, the Parties will grant each other access to information and documentation, which is proprietary, secret and confidential in nature.
C. Each Party (Disclosing Party) may provide to the other (Receiving Party) certain information which the Disclosing Party considers to be confidential and proprietary for the Purpose of evaluating a potential business partnership.
D. Each Party is willing to assure the other that it will receive and hold such information in confidence and trust, and use and disclose such information only in support of the purposes for which it is provided. 
E. The Parties wish to record the terms and conditions governing the disclosure of the confidential information.

NOW IT IS HEREBY AGREED AS FOLLOWS: -

1. DEFINITIONS

In this Agreement including the recitals, the Party disclosing confidential information shall be referred to as “The Disclosing Party” and the Party receiving Confidential Information shall be referred to as “The Receiving Party”.
2. THE CONFIDENTIAL INFORMATION

“Confidential Information” shall, for the purposes of this Agreement, include without limitation any data or information that is proprietary to the Disclosing Party and not generally known to the public, whether in tangible or intangible form, in whatever medium provided, whether unmodified or modified by Receiving Party, whenever and however disclosed, including, but not limited to: (i) any marketing strategies, plans, financial information, or projections, operations, sales estimates, business plans and performance results relating to the past, present or future business activities of such Party, its affiliates, affiliated funds, subsidiaries and affiliated companies; (ii) plans for products or services, and customer or supplier lists; (iii) any scientific or technical information, invention, design, process, procedure, formula, improvement, technology or method; (iv) any concepts, reports, data, know-how, works-in-progress, designs, development tools, specifications, computer software, source code, object code, flow charts, databases, inventions, information and trade secrets; (v) any other information that should reasonably be recognized as confidential information of the Disclosing Party; and (vi) any information generated by the Receiving Party that contains, reflects, or is derived from any of the foregoing.  Confidential Information need not be novel, unique, patentable, copyrightable or constitute a trade secret in order to be designated Confidential Information. the Receiving Party acknowledges that the Confidential Information is proprietary to the Disclosing Party, has been developed and obtained through great efforts by the Disclosing Party and that Disclosing Party regards all of its Confidential Information as trade secrets, communicated to the Receiving Party or acquired by the Receiving Party from the Disclosing Party during the course of discussions contemplated in A and B above.

3. DISCLOSURE OF CONFIDENTIAL INFORMATION

3.1 Each Party agrees to disclose the Confidential Information to the other Party being the Receiving Party to the extent deemed necessary or desirable in the Disclosing Party’s sole discretion.

3.2 The Parties acknowledge that the Confidential Information is a valuable, special and unique asset proprietary to the Disclosing Party.

3.3 All information disclosed in the discussions between the parties shall be considered as Confidential Information save for the exceptions contained in this Agreement
3.4 Each Party agrees that it will not by itself or through its agents and/or employees, during the course of the Parties’ discussions with one another or five years thereafter, disclose the Confidential Information to any third Party for any reason or purpose whatsoever without the prior written consent of the other Party, save in accordance with the provisions of this Agreement. 

3.5 Each Party agrees:

3.5.1 not to utilise, exploit or in any other manner whatsoever use the Confidential Information disclosed pursuant to the provisions of this Agreement for any purpose whatsoever other than the purpose for which it is disclosed and in accordance with the provisions of this Agreement, without the prior written consent of the Other Party and not to use the Confidential Information in any manner that would prejudice the Other Party’s interest; 

3.5.2 to inform their employees, agents and associates of the Confidential nature of the Information released to each other;

3.5.3 to accept liability for unauthorized release by its employees, agents and associates of Confidential Information obtained in their capacities as employees, agents or associates of the Receiving Party as the case may be;

3.5.4 that the unauthorised disclosure of the Confidential Information to a third Party may cause irreparable loss and damage to the Disclosing Party. The Receiving Party indemnifies and protects the Disclosing Party against any loss, action, expense, claim, harm or damage of whatever nature suffered or sustained by the Disclosing Party pursuant to a breach by the Receiving Party of the provisions of this Agreement.

3.6 In each case, all Confidential Information disclosed by the Disclosing Party to the Receiving Party is acknowledged by the Receiving Party:

3.6.1 to be proprietary to the Disclosing Party or to have been received from the Receiving Party; and 

3.6.2 not to confer any rights of whatever nature in the Confidential Information to the Receiving Party. 

4. RESTRICTIONS ON DISCLOSURE AND USE OF THE CONFIDENTIAL INFORMATION

4.1 Each Party undertakes not to use the Confidential Information for any purpose other than: 

4.1.1 that for which it is disclosed

4.1.2 in accordance with the provisions of this Agreement.

5. STANDARD OF CARE

Each Party agrees that it shall protect the Confidential Information pursuant to the provisions of this Agreement, using the same standard of care that it applies to safeguard its own proprietary, secret or confidential information that the Confidential Information shall be stored and handled in such a way as to prevent any authorised disclosure thereof. 

6. RETURN OF MATERIAL CONTAINING OR PERTAINING TO THE CONFIDENTIAL INFORMATION 

6.1 Either Party may at any time request the other Party to return any material containing, pertaining to relating to Confidential Information disclosed pursuant to the terms of this Agreement, and may in addition request the Receiving Party to furnish a written statement to the effect, that upon such return, the Receiving Party has not retained in his possession or under his control either directly or indirectly any such material. 

6.2 As an alternative to the return of the material contemplated in 6.1 above, the Receiving Party as applicable shall at the instance of the Disclosing Party, destroy such material and furnish the Disclosing Party with a written statement to the effect that all such material has been destroyed.

6.3 The Receiving Party shall comply with a request in terms of clause 6, within 7 (seven)days of receipt of such request. 

7. EXCLUDED CONFIDENTIAL INFORMATION
7.1 The Obligations of the Receiving Party pursuant to the provisions of this Agreement shall not apply to any Confidential Information that: 

7.1.1 is known to, or in the possession of, or independently developed by, the Receiving Party prior to the disclosure under this agreement; 

7.1.2 is, or becomes publicly known otherwise than pursuant to the breach of this Agreement by the Receiving Party. 

7.1.3 is disclosed by the Receiving Party to satisfy the order of a court of competent jurisdiction or to comply with the provisions of any law or regulation in force from time to time; provided that in these circumstances the Receiving Party shall promptly advice the Disclosing Party to take whatever steps it deems necessary to protect its interest in this regard; provided further that the Receiving Party will disclose only that portion of the Confidential Information which it is legally required to disclose and the Receiving Party will use its reasonable endeavours to protect the confidentiality of such information to the widest extent possible in the circumstances; 

7.1.4 is disclosed to a third Party pursuant to the prior written authorisation of the Disclosing Party; and

7.1.5 is received from a third Party acting other than on the instructions of the Disclosing Party and circumstances that do not result in a breach of the provisions of this Agreement. 

8.  NON-CIRCUMVENTION
The Receiving Party shall not at any time prior to the expiration of one (1) years from the date of this Agreement, without the prior written consent of the Disclosing Party, which consent the Disclosing Party may withhold in its sole discretion, (a) attempt in any manner to deal directly or indirectly in any manner with any of the Contact Persons or other individuals or companies related to the Disclosing Party including by having any part of or deriving any benefit from the Disclosing Party or any aspect thereof, or (b) by-pass, compete, avoid, circumvent, or attempt to circumvent the Disclosing Party including by utilizing any of the Confidential Information or by otherwise exploiting or deriving any benefit from the Confidential Information. 

9.  INTELLECTUAL PROPERTY RIGHTS

Nothing herein shall grant to the Recipient any intellectual property rights in the Disclosing Party’s Confidential Information or Confidential Material. No commercial use, rights or any licences under any patent, trademark, know-how, trade secrets or any other proprietary rights are granted by the Disclosing Party to the Recipient by this Confidentiality Agreement. The Receiving Party agrees not to make any derivative works based on the Confidential Information.
10. TERM
This Agreement shall commence on the last date of signature by the Parties (“the effective date”) to this Agreement and shall continue for the period of the discussions, engagement and business between the parties PROVIDED that the confidentiality undertakings shall subsist notwithstanding the termination of this Agreement or the discussions hereunder.
11. ARBITRATION 

11.1
Should any dispute arise between the Parties with regard to the interpretation, rights, obligations and/or implementation of any one or more of the provisions of this Agreement, the Parties shall in the first instance attempt to resolve such dispute by amicable negotiation

11.2.
Should such negotiations fail to achieve a resolution within Fifteen (15) days, either Party may declare a dispute by written notification to the other, whereupon such dispute shall be referred to arbitration under the following terms:

a.
such arbitration shall be resolved under provisions of the Kenyan Arbitration Act 1995 (as amended from time to time);

b.
the tribunal shall consist of one arbitrator to be agreed upon between the Parties failing which such arbitrator shall be appointed by the Chairman for the time being of the Chartered Institute of Arbitrators (Kenya Chapter) upon the application of any Party;
c.
the place and seat of arbitration shall be Nairobi and the language of arbitration shall be English;
11.3
Notwithstanding the provisions of this clause, any Party shall be entitled to seek urgent or interim relief from a court of competent jurisdiction in the Republic of Kenya pending the conclusion of the arbitration.

12. REPRESENTATIONS AND WARRANTIES
Each Party represents and warrants that it has the authority necessary to enter into this Agreement, and to do all things necessary to procure the fulfilment of its obligations in terms of this Agreement. 
13. REMEDIES

Notwithstanding the provisions under Clause 11 above, the Parties acknowledge that, in the event of any breach of this Agreement by it, the Disclosing Party would be irreparably and immediately harmed and cannot be made whole by monetary damages. It is accordingly agreed that, in addition to any other remedy which it may be entitled, the Disclosing Party shall be entitled to seek an injunction to prevent breaches of, and compel specific performance of, this Agreement. In the event of litigation relating to this Agreement, if a court of competent jurisdiction determines that this Agreement has been breached by either of these Parties, then such breaching Party will reimburse the non-breaching Party its costs and expenses (including and without limitation, reasonable legal fees and expenses) incurred in connection with all such litigation
14. AMENDMENTS 

No amendment, interpretation or waiver of any of the provisions of this Agreement shall be effective unless reduced to writing and signed by, or on behalf of the Parties.

15. NO PARTNERSHIP

This Agreement does not intend or shall not in any way imply that an agency of partnership relationship exists between both Parties.
16. ENFORCEMENT

A failure to enforce or to require the performance at any time of any of the provisions of his Agreement shall not be construed to be a waiver of such provision and shall not affect either the validity of this Agreement, or any part hereof, or the right of any Party to enforce the provisions of this Agreement. 

17. ENTIRE AGREEMENT 
This Agreement contains the entire Agreement between the Parties with respect to the subject matter of this Agreement and supersedes all prior Agreements between the Parties, whether written or oral, with respect to the subject matter of this Agreement. 

18. GOVERNING LAW
This Agreement, and the relationships of the Parties in connection with the subject matter of this Agreement, shall be governed and determined in accordance with the laws of Kenya.
19. JURISDICTION
The Parties hereby submit themselves to the non-exclusive jurisdiction of the Kenyan courts. 
20. DATA PROTECTION

XXX;
17.1 hereby acknowledges and agrees that all data provided by Britam or to which XXX may be exposed by or on behalf of Britam, shall constitute Confidential Information and where applicable, intellectual property belonging to Britam.

17.2 hereby warrants, represents and undertakes in favor of Britam that:

17.2.1 it shall at all times strictly comply with all applicable Laws and with all the provisions and requirements of any of Britam’s data protection policies and procedures which may be in force from time to time;
17.2.2 it shall not, at any time process data for any purpose other than with the express prior written consent of Britam and to the extent necessary to provide the Services; and

17.2.3 it shall ensure that all its systems and operations which it uses to provide the Services, including all systems on which data is processed as pan of providing the Services, shall at all times be of a minimum standard required by all applicable laws and be of a standard no less than the standards which are in compliance with the best industry practice for the protection, control and use of data.

17.2.4 shall take appropriate, reasonable, technical, commercial and organizational measures to prevent the loss of, damage to or unauthorized destruction of data and the unlawful access to or processing of data. The measures taken must at all times be of a minimum standard required by all applicable laws and be of a standard no less than the standards which are in compliance with best industry practice for the protection, control and use of Data.

17.3 shall take reasonable steps to identify all reasonably foreseeable internal and external risks posed to data under XXX’s possession or control and establish and maintain appropriate safeguards against any risks identified. Britam shall regularly verify that the safeguards are effectively implemented and keep a record of such verification. The safeguards shall be updated continually in response to new risks of deficiencies in previously implemented safeguards. XXX shall immediately notify Britam (i) of any risks posed to data that it has identified; (ii) of the safeguards established by the Party to mitigate the impact of the risks; and (iii) that the safeguards have been effectively implemented.

17.4 shall notify Britam of any security compromises of Suspected security compromises of which it becomes aware or suspects, immediately on becoming so aware or forming such a suspicion.

17.5 shall ensure that upon termination, cancellation, expiration or other conclusion of this Agreement they shall physically or electronically destroy beyond all ability to recover all information/ data provided to them within 30 (Thirty) days. Within such 30-day period, and shall certify in writing to Britam that such destruction has been completed.

17.6 undertakes to comply with Data protection policies of Britam relating to processing of personal data or privacy or any amendments and re-enactment thereof and shall procure that employees, agents of sub- contractors shall observe the provisions of the same
17.7 acknowledges and agrees that any breach of its obligations under this clause, shall be deemed a material breach of this Agreement

21. NOTICES
 21.1
Any notice or other information required or authorised by this Agreement to be given by either Party to the other Party may be given by hand or sent by first class pre-paid post, electronic mail or comparable means of communication to the other Party at the address referred to in the description.
  21.2    Any notice or other information given by post pursuant to 20.1 which is not returned to the sender as undelivered shall be deemed to have been given on the 7th day after the envelope containing the same was so posted; and proof that the envelope containing any such notice or information was properly addressed, pre-paid, registered and posted, and that it has not been so returned to the sender, shall be sufficient evidence that such notice or information has been duly given.
21.3
Any information sent by electronic mail or comparable means of communication shall be deemed to have been duly sent on the day following the date of transmission, provided that a confirming copy is sent by first class pre-paid post or hand delivery to the other Party at the address referred to in the description within three (3) days after transmission.

21.4
Service of any legal proceedings concerning or arising out of this Agreement shall effected by causing the same to be delivered to the Secretary or Legal Officer of the Receiving Party to be served at its place of business or its registered office or to such other address as may from time to time be notified in writing to the other Party.
21.5
Any written notice in connection with this Agreement may be addressed: 

XXX: 

[Name] 

[Title]
XXX
P.O. Box ……………………..
Email: 
Britam:

Director

Britam Holdings Plc
P. O. Box 30375 - 00100

Nairobi

Email: 
21.6
A Party may change that Party’s address for this purpose by notice in writing to the other Party.
IN WITNESS WHEREOF the Parties have duly executed this Agreement hereto the day and year first herein above written.
Signed by on behalf of XXX


[Title]
Name:       ………………………………
Signature: ………………………………
Witnessed by:
[Title]
Name:       ……………………………….
Signature: ……………………………….
Signed by on behalf of Britam Holdings Plc
Designation 





Designation 





Name





 
Name






Signature





Signature





Witnessed by:

Legal Manager

Name






Signature:…………………………….
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